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The  House  being  in  Committee  of  tbe  Whole,  and  having 
under  consideration  the  annual  message  of  the  President — 

Mr.  C0NKL1XG  said : 

Mr.  Chairman  :  I  purpose  to  remark  upon 
that  part  of  the  message  wherein  the  President 
informs  us  that  the  fate  of  all  the  Territories  of 
the  Republic  has  been  irrevocably  sealed  by  the 
action  of  a  court  of  law. 

The  announcement  is  a  very  extraordinary 
one ;  it  could  never  have  been  made,  had  our 
institutions  been  purely  elective.  Objectiona- 
ble as  such  a  system  may  have  appeared  to  our 
fathers,  it  would  have  preserved  the  American 
Congress  forever  from  such  a  greeting  as  the 
present  Executive  has  sent  us. 

With  no  powers  or  agencies  save  those  con- 
ferred directly  by  the  people,  and  these  deprived 
of  the  element  of  growth  by  provisions  uproot- 
ing them  at  frequent  intervals,  an  age  of  the 
Government  would  not  have  come  when  a  judi- 
cial tribunal  would  attempt,  in  the  sense  im- 
plied by  the  President,  a  "  final  settlement "  of 
great  political  questions.  Certainly  no  such 
attempt  would  have  been  based  upon  theories 
falsifying  the  history  of  the  country,  and  calcu- 
lated to  enthrone  barbarism  in  every  Territorial 
possession,  if  not  in  the  States  themselves.  But, 
sir,  the  checks  and  balances  adjusted  by  our 
fathers  have  proved  inadequate  to  avert  so 
strange  a  contingency.  The  Government  had 
not  reached  the  allotted  years  of  man,  when  its 
judicial  department  attempted  all  that  I  have 
stated.  In  a  case  presenting  the  simple  ques- 
tion of  one  poor  plaintiff's  right  to  maintain  his 
action,  the  Supreme  Court  has  undertaken  to 
fix  forever  the  most  sacred  rights  of  millions. 
The  step,  to  be  sure,  was  premature.  Ample 
in  jurisdiction,  and  impatient  to  exercise  it,  that 
august  tribunal  was  unwilling  to  turn  a  black 
man  from  its  doors  without  excessive  reason- 


ings. The  citizenship  of  the  plaintiff  was 
the  only  point  in  judgment,  and  that  being 
determined  adversely  to  him,  the  case  was  at 
an  end.     Nevertheless,  the  opinions  swell  into 

i  a  museum  of  discussion,  which,  however  dis- 

I  tinguished  the  debaters,  deserves  no  reverenee 

|  as  law. 

But  the  formal  want  of  authority  in  these 

|  disquisitions  is  practically  important  only  in 
so  far  as  it  gives  pause  to  events,  and  affords 
time  calmly  to  determine  constitutional  rights 
and  limitations.  That  this  interval  will  be  long, 
cannot  be  expected.  An  occasion  must  soon 
arise  for  imparting  the  forms  of  law  to  these 
premonitory  manifestoes.  Should  it  arise  during 
the  existence  of  the  present  bench,  it  will  no 
doubt  be  eagerly  embraced,  and  then  will  be 
presented  a  question,  perhaps  the  gravest  of  the 
kind  the  present  generation  will  be  called  upon 
to  solve. 

In  its  first  approach,  it  will  seem  a  question 
of  slavery  or  freedom  :  but  it  will  turn  out  to 
be  a  conflict  of  prerogatives  and  powers,  a  col- 
lision of  forces  in  the  Government,  affecting 
more  or  less  the  fate  of  every  popular  right.  A 
powerful  party  will  be  found  in  the  country, 
maintaining  that  the  Supreme  Court  of  the 
United  States  is  clothed  with  authority  tosay 
what  laws  Congress  may,  and  what  laws  Con- 
gress shall  not,  enact ;  and  that,  whenever 
this  authority  has  been  exercised,  neither  the 
Executive  nor  Congress  may  overstep  the  limits 
it  has  prescribed.  On  the  other  hand,  organT 
izations,  policies,  and  eternal  principles,  will  ory 
out  against  imperial  assumptions,  and  the  issue 
will  stretch  far  beyond  even  the  undiscoverabie 
confines  of  the  one  pervading  question  of  human 
slavery. 

Should  the  court  party  prevail,  and  the  Con- 
stitution be  held  to  endow  tha  Judieiary  with 


censorship  of  Congress,  the  immediate  result 
must  be  to  turn  into  bold  usurpation  the  lead- 
ing statesmanship  of  half  a  century  ;  to  ostra- 
cise the  most  numerous  and  liberal  political 
party  in  the  country,  and  to  set  up  dogmas  re- 
pugnant to  the  material  interests  of  the  nation, 
and  abhorrent  to  the  convictions  of  the  chris- 
tian world.  . 

Such  an  epoch,  could  not  occur  in  the  history 
of  the  present  generation,  unaccompanied  by 
untoward  results.  Violent  revulsions  would  end 
in  a  restoration  of  the  philosophy  of  the  past, 
and  constitutional  majorities,  at  whatever  cost, 
would  sternly  resume  their  sway. 

The  relationships  and  pretensions  of  slavery, 
were  determined  in  this  country  long  ago.  In 
spired  by  the  great  conceptions  in  which  the 
foundations  of  the  Government  were  laid,  con- 
scious of  the  exalted  purposes  it  was  intended 
to  subserve,  profoundly  instructed  in  its  philos- 
ophy and  scope,  the  men  who  inaugurated  the 
Constitution  pursued  no  ambiguous  or  deviating 
course  on  the  subject  of  slavery. 

The  early  hours  of  Congress  were  devoted  to 
curbing  the  career  of  this  then  universally-ad- 
mitted evil.  Statesmen  of  all  parties  united  in 
treating  involuntary  servitude  as  a  stationary 
and  not  a  progressive  institution,  and  the  Fed- 
eral Legislature,  was  the  sovereign  power  in- 
voked to  prevent  its  territorial  encroachment. 
The  warrant  for  this  policy,  was  found  in  the 
Constitution  ;  the  free  sentiment  of  the  country 
demanded  and  vitalized  it.  That  sentiment  has 
been  goaded  to  a  rapid  and  continual  increase. 

Deploring  slavery  as  a  sad  national  misfor- 
tune, revolting  at  it  as  a  barbarous  and  detest- 
able crime,  the  inhabitants  of  the  free  States 
have  ever  sought,  by  moral  and  political  forces, 
to  dissuade  and  discourage  it. 

For  long  years,  this  was  a  moderate  and  for- 
bearing effort,  often  abated  by  a  spirit  of  kind- 
ness and  concession ;  still  oftener  by  an  aver- 
sion to  angry  agitation.  Bat  now,  sir,  changes 
have  passed  over  us.  Violated  covenants,  law- 
less and  nefarious  proceedings,  bloodshed  upon 
distant  fields,  usurpations  and  brutalities  in 
this  Capitol,  bravado  in  this  hall,  fresh  as- 
sumptions everywhere,  have  lashed  the  public 
mind  into  intense  activity. 

From  this  time  forth,  we  are  to  have  results, 
and  not  arrangements  ;  issues,  and  not  com- 
promises. The  free  States  insist  that  slavery 
shall  remain  localized  in  the  slaveholding 
states,  and  that  even  there,  its  increase,  un- 
aided by  piracy,  shall  be  only  the  odds  of  the 
game  between  birth  and  death. 

With  an  unalterable  determination  that  sla- 
very shall  never  range  this  continent,  there 
lives  a  hope,  that  even  in  its  abiding  places,  it 
will  wither  and  die.  This,  however,  is  the  prayer 
of  humanity,  not  the  mission  of  a  party. 

But  the  Supreme  Court  asserts  that  every 
acre  of  the  Territories  is  already  the  rightful 
prey  of  slavery  ;  and,  in  the  language  of  the 
President,  that  a  neither  Congress  nor  a  Terri- 


torial Legislature,  nor  any  human  power,  has 
any  authority  to  annul  or  impair  this  vested 
right."  Such  will  be  the  decision  of  the  present 
court ;  and  the  sophistry  which  supports  it 
would  carry  bondage  into  every  state  in  the 
Republic. 

The  whole  subject,  then,  will  be  broad  enough, 
the  conviction  of  the  public  mind  deep  enough, 
to  lay  the  foundation  of  a  great  conflict  be- 
tween legislative  and  judicial  power.  The  con- 
troversy will  derive  seriousness  from  its  imme- 
diate results,  but  still  more  from  the  equilib- 
rium or  preponderance  it  will  establish  among 
the  three  great  forces  of  the  Government. 

Mr.  Chairman,  it  is  no  part  of  my  purpose 
now  to  examine  the  soundness  of  the  argu- 
ment of  judge  Taney  and  his  associates,  nor 
to  inquire  whether  that  argument,  when  it 
takes  on  the  sanctions  of  a  decision,  will  be 
good  law  or  bad.  That  inquiry  has  been  elabo- 
rately prosecuted  here  and  elsewhere,  and  never 
with  more  felicity  than  the  other  day,  when,  in 
treating  it,  the  distinguished  gentleman  from 
Ohio  [Mr.  Corwin]  recalled  from  long  banish- 
ment the  almost  forgotten  spirit  of  parliament- 
ary eloquence. 

My  business  to-day  is  with  the  power  of  the 
Supreme  Court,  not  with  its  wisdom.  My  ob- 
ject is  to  ascertain  whether  decisions  of  the  Ju- 
diciary are  binding  upon  the  law-making  de- 
partment of  the  Government ;  and,  if  not  bind- 
ing, how  far  they  should  influence  legislative 
action. 

The  war  of  independence  was  waged  to  re- 
dress really  but  a  single  grievance ;  and  that 
was  the  origination  and  enforcement  of  laws  not 
instituted  by  those  who  were  expected  to  obey 
them.  The  Revolution  accomplished  but  a  sin- 
gle reform  ;  and  that  was,  to  endow  the  colonists 
with  sovereign  right  to  make,  unmake,  and 
modify  their  laws  and  institutions.  The  men 
who  died  for  this  great  prerogative,  not  more 
than  those  who  lived  to  achieve  and  perpetuate 
it,  were  profoundly  learned  in  the  realities  of 
civil  liberty.  Conversant  with  the  systems  of 
modern  statesmen,  they  had  studied  the  dreams 
of  the  old  philosophers,  who  saw  visions  of  or- 
ganized freedom  before  the  age  of  free  govern- 
ments had  dawned.  They  had  pondered  the 
experience  of  despotisms  and  democracies, 
and  explored  the  paths  by  which  republics  had 
descended  from  greatness  to  decay.  Their  an- 
cestors, exiles  from  many  Governments,  had 
bequeathed  a  hatred  of  the  wrongs  of  all.  The 
French  Revolution  was  just  delivering  its  ter- 
rible message  to  mankind.  Their  own  enno- 
bling experience,  the  sympathies,  the  prayers, 
the  warnings  of  the  world,  all  conspired  to  ele- 
vate their  appreciation  of  that  attribute  of  a 
people  which  had  perished,  save  in  America — 
I  mean,  complete,  civilized  freedom — freedom 
unimpaired  by  the  existence  of  a  single  pre- 
rogative residing  anywhere  save  in  the  people 
themselves. 

Thus  prepared  for  their  great  undertaking, 


the  men  of  1787  bent  every  energy  to  the  form- 
ation of  a  Government  which  should  preserve 
forever  all  the  liberties  just  achieved.  If  there 
were  those  whose  purposes  were  different,  those 
who  doubted  the  longevity  of  republican  insti- 
tutions— who.  for  the  sake  of  imparting  strength 
and  stability  to  the  Government  to  be  formed, 
favored  the  surrender  of  popular  supremacy — 
they  were  not  the  men  whose  counsel  prevailed 
in  the  plan  that  was  adopted,  or  the  result  that 
was  attained.  The  party  which  ruled  the  Fed- 
eral Convention,  and  which  afterwards  pre- 
dominated in  the  deliberations  of  the  States 
upon  the  proposed  Constitution,  was  the  party 
which  insisted  on  the  jealous  reservation  by  the 
people  of  every  right  and  power  not  indispens- 
able to  the  vitality  of  the  Government. 

I  speak  of  reservations  by  the  people,  and  not 
by  the  States,  because,  for  the  purposes  of  my 
argument,  it  is  wholly  immaterial  how  far  the 
Government  of  the  United  States  is,  as  now 
asserted,  a  confederation  of  sovereignties,  and 
how  far  it  is,  as  the  Supreme  Court  long  ago 
decided,  a  union  of  the  people  themselves.  It 
is,  then,  to  the  liberal  element  of  the  Conven- 
tion, that  we  must  look  to  discover,  as  far  as 
the  intention  of  its  framers  can  be  carried  into 
its  construction,  the  meaning  of  the  Constitution. 

If  the  construction,  now  for  the  first  time 
contended  for  by  the  party  calling  itself  Dem- 
ocratic be  true,  the  apostles  of  limited  govern- 
ment, in  their  earliest  ministrations,  installed 
a  power  practically  as  irrevocable  and  irre- 
sponsible as  an  artificial  power  could  be,  and 
more  sweeping  and  absolute  in  its  supremacy 
than  any  judicial  tribunal  mentioned  in  his- 
tory. 

Not  the  Imperial  Chamber  of  Maximilian, 
not  the  courts  whose  records  have  been  kept 
by  the  headsman  at  the  block,  certainly  no 
tribunal  which  has  escaped  the  execrations 
of  humanity,  ever  wielded  such  unmeasured 
power. 

Why,  sir,  the  infallibility  ascribed  to  the 
Supreme  Court,  makes  the  Constitution,  the 
institutions  of  the  country,  nothing  but  wax  in 
the  hauds  of  judges;  it  amounts  to  a  running 
power  of  amendment.  If  the  Constitution  as 
the  court  now  expounds  it,  is  the  Constitution, 
we,  as  legislators,  are  sworn  to  support,  our 
allegiance  in  the  year  of  grace  1860,  is  due  to 
an  instrument  very  different  from  that  which 
guided  those  who  have  gone  before  us. 

But,  without  allowing  myself  to  dwell  upon 
the  enormity  of  such  a  power,  let  me  speak  of 
the  anomaly  of  its  existence. 

The  Federal  polity  of  this  country  is  nothing 
more  than  three  agencies — the  legislative,  the 
executive,  and  the  judicial;  all  alike  constituted 
by  the  people  to  do  particular  acts.  However 
disguised  by  titles,  or  deified  by  ascriptions, 
these  several  departments  are  mere  agents  of 
one  principal,  servants  of  one  master ;  acting 
and  being  under  one  appointment,  namely,  the 
Constitution  of  the  United  States. 


Now,  by  what  dislocation  of  the  settled  no- 
tions of  centuries,  should  one  of  three  agents, 
coeval  and  identical  in  origin,  be  suffered  to 
determine  for  himself,  as  against  all  the  world, 
not  merely  his  own  powers,  but  the  rights  and 
powers  of  his  co-agents,  the  construction  and 
effect  of  the  common  warrant,  and  the  powers, 
remedies,  and  rights,  of  the  common  principal ; 
and  this  without  escape  and  without  appeal  ? 
Bear  in  mind,  in  the  case  I  am  putting,  the 
principalis  the  jealous  people  I  have  described; 
the  powers  Hung  away  are  the  same  just  rescued 
from  eternal  loss  by  martyrdom  and  war. 

But,  sir,  this  one  overmastering  agent  is  a 
more  marvellous  creation  than  I  have  stated. 
Its  appointment  is  perpetual,  and  was  executed 
in  blank,  the  principal  not  knowing  whose 
name  might  fill  it  at  first,  nor  who  would  suc- 
ceed when  changes  should  occur.  The  other 
two,  of  these  three  agents,  are  selected  directly 
and  solely  by  their  authorizing  power,  and  they 
yield  up  their  trusts  finally  at  frequent  inter- 
vals. But  notwithstanding  this,  the  uncounted 
and  unlimited  powers,  were  all,  we  are  told, 
given  to  the  one  whose  appointment  is  irrevo- 
cable, and  whose  personality  the  principal  can 
never  know. 

Should  we  commiserate  as  madmen,  con- 
demn as  criminals,  or  commend  as  statesmen, 
the  men  who  would  introduce  into  a  state 
such  an  arrangement  as  I  have  supposed  ? 

Yet,  sir,  this  is  no  exaggeration  of  the  action 
imputed  to  those  who,  on  the  25th  of  May, 
1787,  with  Washington  at  their  head,  com- 
menced the  task  of  revising  the  old  Articles  of 
Confederation.  With  a  Constitution  to  devise, 
establishing  three  departments  of  Government, 
it  is  now  asserted  that  they  constituted  one  of 
these  departments  supreme — not  merely  within 
its  own  sphere,  but  supreme  in  every  sphere, 
paramount  virtually  to  the  Constitution,  and 
to  the  reserved  rights  of  those  who  were  to 
ordain  it. 

The  department  thus  inflated  with  supremacy, 
is  the  one  removed  furthest  from  the  origin  of 
all  political  power  in  this  country;  the  one 
least  in  sympathy  with  the  people,  and  re- 
strained from  trampling  upon  popular  rights, 
by  nothing  save  the  most  unreliable  of  safe- 
guards, the  fidelity  of  unwatched  human  na- 
ture. 

It  is,  sir,  essentially  an  irresponsible  power, 
but  little  less,  at  best,  than  an  oligarchy  in  the 
Republic. 

I  know  there  is  a  power   of  impeachment 
lying  back  in  the  recesses  of  the  Constitution ; 
but,  as  Mr.  Jefferson  said,  it  does  not  reach  the 
efficiency  of  a   "  scarecrow."     Corrupt   iuten- 
tiou,   so  sheer  as  to  be  demonstrable,  is  the 
only    basis     of    impeachment,   decisions    cat, 
afford ;   and  human    intention,  hiding  amon^r 
subtilties  and  skulking  among   pretexts,  t&s. 
baffled  discovery  for  six  thousand  years. 

I  repeat,  that  this  overtopping  iflairumejAfcli 
ity  is  an  irresponsible  existence,  designed*  .as., 


seems  to  be  supposed,  to  absorb  all  the  ele- 
ments of  political  power. 

Can  it  be  that  such  was  the  intention  of  the 
fathers  of  the  Government  ?  Unnatural,  ruin- 
ous, culpable,  as  such  a  perversion  of  reason 
and  common  sense  would  have  been  in  the 
structure  of  the  earliest  and  rudest  democracy, 
it  could  hardly  have  crept  into  a  fabric  raised 
by  men  who  built,  not  in  the  gray  twilight  of 
the  morning,  but  with  the  rays  of  enlightened 
centuries  streaming  upon  them. 

In  all  the  models  from  which  they  drew  their 
ideas  of  free  government,  where  did  they  find 
an  anomaly  like  this  ?  Antagonism  to  such 
consolidated  powers,  was  the  ruling  glory  of  the 
land  whose  laws  and  customs  they  chiefly  imi- 
tated. Monarchy  as  •  she  was,  England  had 
long  been  ruled  by  laws  made  in  the  people's 
Parliament,  and  these  laws  were  omnipotent 
over  king,  church,  and  aristocracy.  She  had 
no  written  constitution  ;  her  ecclesiastical  and 
royal  prerogatives  dated  back  for  centuries  ; 
the  illiberality  of  her  system  in  other  respeGts 
had  driven  many  of  her  children  to  foreign 
lands;  but  an  untamable  love  of  liberty  had 
compelled  a  recognition  of  popular  supremacy 
and  right.  This  example,  with  its  glowing  his- 
tory, hallowed  as  an  inheritance  from  parents, 
must  have  been  strangely  lost,  indeed,  upon 
the  sons  of  constitutional  liberty. 

But,  Mr.  Chairman,  all  this  is  mere  specula- 
tion upon  what  the  men  of  the  Revolution 
would  have  been  likely  to  do.  Let  us  come  to 
what,  in  fact,  they  did  ;  and  here  we  must  rely 
mainly  upon  the  records  of  the  Federal  Con- 
vention. The  debates  in  the  State  Conventions 
shed  little  light  on  the  precise  point  I  am  en- 
deavoring to  present.  With  the  States,  the 
query  respecting  the  proposed  FederalJudiciary, 
was,  how  far  it  would  overshadow  their  own 
sovereignties  and  tribunals.  For  obvious  rea- 
sons, these  were  questions  of  greater  interest 
to  them,  than  the  bearings  upon  each  other  of 
the  federal  departments. 

In  the  federal  convention  the  case  was 
different.  There,  no  subject  earlier  engaged 
attention,  and  none  received  more  serious 
consideration,  than  the  hazards  of  unrestrain- 
ed and  unbalanced  legislative  power,  and  the 
necessity  of  providing  against  it.  The  de- 
bates recalled  the  fate  of  the  Italian  Repub- 
lics, and  of  the  other  states  which  had  gone 
down  in  darkness,  under  the  fell  sway  of 
single,  unchecked  assemblies.  Every  danger 
of  unlimited  power  to  make  laws,  every  objec- 
tion to  it,  all  the  evils  it  might  occasion,  were 
weighed  again  and  again.  By  common  accord, 
every  abridgment  necessary  was  sought  after, 
and  carefully  adjusted  and  applied.  A  second 
legislative  assembly,  which  might  check  and 
overrule  the  first,  was  the  earliest  expedient 
adopted.  The  mode  of  selecting  the  members 
of  these  two  bodies;  the  duration  of  their  terms 
of  office ;  the  basis  and  ratio  of  representation 
in  the  case  of  each — all  were  different.     These 


diversities  of  organization  in  the  two  Houses, 
were  carefully  contrived,  in  order  to  check,  by 
self-counteraction,  inherent  tendencies  to  evil. 
The  nature  and  composition  of  the  Legisla- 
ture being  agreed  on  and  perfected,  its  functions 
came  to  be  considered,  and  then  the  external 
checks  by  which  it  might  be  regulated.  Its 
powers  were  not  only  defined,  guarded,  and  even 
enumerated,  but  carefully  distributed  between 
the  two  Houses,  so  that  each  should  have  its 
exclusive  responsibilities,  which  might  never  be 
shared  by  the  other.  This  done,  anxious  hours 
were  spent  in  providing  and  arranging  some 
outer  guard  to  Congress. 

The   first   suggestion   was   the  veto   power. 
It  encountered  a  whirlwind  of  denunciation. 
It  was  at  one  time  proposed  to  give  the  Ex- 
ecutive a  negative  upon   the   action   of  Con- 
gress, which  should  be  final.      This   proposi- 
tion passed  in  the  negative,  every  state  voting 
against  it.     The  idea  of  imposing  any  exter- 
nal rein  at  all  upon  the  Legislature,  met  with 
stern  resistance.     It  was    opposed    as  anti-re- 
publican ;    it  was   stigmatized  as  an  offshoot 
of  monarchy.     So  jealous  were  our  fathers  lest 
anything  should  fasten   itself  upon  the   Con- 
stitution savoring  in  the  least  of  encroachment 
upon  the  democratic  element  of  the  Govern- 
ment !    And  yet,  sir,  how  harmless,  how  trifling, 
how  impotent,  is  the  veto  power,  compared  with 
the  dictatorship  now  proposed  for  the  Supreme 
,  Court.     In  the  first  place,  the  act  it  authorizes 
is  conclusive  upon   no  one.     After  a  bill  has 
been  vetoed,  the  votes  of  two-thirds  of  the  two 
Houses  still  make  it  a  law ;  and  a  two-thirds  vote 
is  no  more  than  in  the  first  instance  is  neees- 
i  sary  in  many  of  the  states  to  the  passage  of 
ordinary  bills.     But,  sir,  more  than  this — the 
veto  power  is  not  confided  to  a  body  of  men 
whose  number  is  left  indefinite,  and  must  ever 
remain  subject  to  statutory  alteration ;  but  to 
a   single    man,   whose  very   individuality   ex- 
poses him  to  rigid   accountability.     The  veto 
power   was   not   intrusted   to   keepers,   select- 
ed,   nominated,  and   confirmed,    without   any 
agency  or  knowledge  of  the  people,  but  to  an 
officer  chosen   by  universal  suffrage.     Better 
than  all,  the  veto  power  was  committed  to  a 
'■■  custodian  who  can  never  abuse  it  longer  than 
four  years,  not  to  men  whose  life  tenures  may 
;  continue  them  in  place  long  after  their  useful- 
ness is  ended. 

But,  sir,  we  shall  find  something  yet  more 
specific  in  the  doings  of  the  old  State  House, 
!  to  tell  us  whether  the  men  who  immortalized 
I  it,  meant  the  purple  vest  to  lurk  among  the 
!  folds  of  a  judge's  gown.     Judicial  meddling 
with  legislation  is  no  new  conceit.    The  journal 
:  of  the  Convention  is  a  stinging  satire  upon  it, 
for  it  showed  its  head  there  under  the  name  of  a 
;  "  Council  of  Revision."     On  the  29th  of  May, 
!  the  third  day  after  its  business  began,  Edmund 
Randolph,  of  Virginia,  introduced   fifteen  re- 
solves, which   constituted   the  groundwork^  of 
much  of  the  subsequent  action  and  deliberation 


5 


of  the  Convention.     The  eighth  of  these  resolu- 
tions was  as  follows : 

"  Resdhvd,  Tli.it  the  Executive,  and  a  convenient  number 
of  the  National  Judiciary,  ought  to  compose  a  council  of  re- 
vision, with  authority  to  examine  every  act  of  the  National 
teg  slature  before  it  shall  operate,and  everyact  of  a  partic- 
ular Legislature  before  a  negative  thereon  shall  be  final ;  and 
that  the  dissent  of  said  council  shall  amount  to  a  rejection, 
unless  the  act  of  the  National  Legislature  shall  be  again 
passed,  or  that  of  a  particular  Legislature  be  again  neg- 
atived by of  the  members  of  each  branch." 

Mr.  Elliot,  in  the  fourth  volume  of  his  De- 
bates, at  pages  56,  57,  and  60,  traces  "the  de- 
cline and  fail  "  of  this  proposition.  It  perished 
for  lack  of  the  lights  of  modern  Democracy, 
which  had  not  then  dawned  upon  the  world. 
The  journal  shows  that,  on  the  4th  of  June — 

"  It  was  then  moved  and  seconded  to  take  into  considera- 
tion the  first  clause  of  the  eighth  resolution  submitted  by 
Mr.  Randolph,  namely  : 

"  '  Resolved,  That  the  National  Executive,  and  a  conveni- 
ent number  of  the  National  Judiciary,  ought  to  compose  a 
council  of  revision.' 

"  It  was  then  moved  to  postpone  the  consideration  of  the 
said  clause,  in  order  to  introduce  the  following  resolution, 
submitted  by  Mr.  Gerry,  namely  : 

"  '  Resolved,  That  the'  National  Executive  shall  have  a 
right  to  negative  any  legislative  act,  which  shall  not  be  af- 
terwards passed  unless  by parts  of  the  National  Legis- 
lature.' 

"  And  on  the  question  to  postpone,  it  passed  in  the  affirm- 
ative : 

"  Teas — Massachusetts,  New  York,  Pennsylvania,  North 
Carolina,  South  Carolina,  and  Georgia — 6. 

"  Nays— Connecticut ,  Delaware.  Maryland ,  and  Virginia— 4. 

"It  was  then  moved  by  Mr.  Wilson,  seconded  by  Mr. 
Hamilton,  to  strike  out  the  words,  '  shall  not  be  afterwards 
passed  but  by parts  of  each  branch  of  the  Natioual  Leg- 
islature;'  and  on  the  question  to  strike  out  the  words,  it 
passed  unanimously  in  the  negative. 

"It  was  then  moved  by  Mr.  Butler,  seconded  by  Dr. 
Franklin,  that  the  resolution  be  altered,  so  as  to  read  : 

"  •  Resolved,  That  the  National  Executive  have  power  to 
suspend  any  legislative  act  for . ' 

"  And  on  the  question  to  agree  to  the  alteration,  it  passed 
unanimously  in  the  negative. 

"  A  question  was  then  taken  on  the  resolution  submitted 
bv  Mr.  Gerry, namely  : 

"  '  Resolved,  That  the  National  Executive  shall  have  the 
right  to  negative  any  legislative  act,  which  shall  not  be 
afterwards  passed  unless  by  two-third  parts  of  each  branch 
of  the  National  Legislature.' 

"And  on  the  question  to  agree  to  the  same,  it  passed  in 
the  affirmative  : 

"  Yeas — Massachusetts,  New  York,  Pennsylvania,  Dela- 
ware, Virginia,  North  Carolina,  South  Carolina,  and  Geor- 
gia—8. 

••  Nays — Connecticut  and  Maryland — 2. 

"  It  was  then  moved  by  Mr.  Wilson,  and  seconded  by  Mr. 
Madison,  that  the  following  amendment  be  made  to  the  last 
resolution  :  After  the  words  '  National  Executive,'  to  add  the 
words,  '  a  convenient  number  of  the  National  Judiciary.' 

"An  objection  being  taken,  by  Mr.  Hamilton,  to  the  in- 
troduction of  the  last  amendment  at  this  time,  notice  was 
given  by  Mr.  Wilson,  seconded  by  Mr  Madison,  that  the 
same  would  be  moved  to  morrow.  Wednesday  assigned  to 
reconsider. 

"  Wednesday,  June  6, 1787. 

"  On  motion  of  Mr.  Wilson,  seconded  by  Mr.  Madison,  to 
amend  the  eighth  resolution,  which  respects  the  negative  to 
be  vested  in  the  National  Executive,  by  adding,  after  the 
words  -National  Executive,' the  words,  '  with  a  convenient 
number  of  the  National  Judiciary  ' — 

"  On  the  question  to  agree  to  the  addition  of  these  words, 
it  passed  in  the  negative  : 

"  Fow — Connecticut,  New  York,  and  Virginia — 3. 
"  Nays — Massachusetts,  New  Jersey,  Pennsylvania,  Dela- 
ware, Maryland,  South  Carolina,  and  Georgia— -8." 

Chief  Justice  Yates,  in  his  Secret  Debates, 
lets  us  still  further  into  the  feelings  aroused  bv 
this  proposal  for  judicial  monitors.  At  pages 
60  and  61  of  his  notes,  he  makes  these  entries  : 

"  8.  Resolved,  That  the  Executive  and  a  number  of  the 
judicial  officers  ought  to  compose  a  council  of  revision 


"  Mr.  Gerry  objects  to  the  clause,  moves  its  postponement, 
in  order  to  let  in  a  motion  '  that  the  right  of  revision  should  be 
in  the  Executive  only.' 

"  Mr.  Wilson  contends  that  the  Executive  and  Judical 
ought  to  have  a  joint  ami  full  negative  ;  they  cannot  other- 
wise preserve  their  importance  against  the  Legislature. 

'•  Mr.  King  was  against  the  interference  of  the  Judicial ; 
they  may  be  biased  in  (he  interpretation.  He  is  therefore  to 
give  the  Executive  a  complete  negative. 

"  Carried  to  be  postponed." 

Thus  it  will  be  seen  that  but  three  States  fa- 
vored this  soft-sounding  "  council  of  revision." 
When  the  Constitution  had  taken  shape,  an- 
other attempt  was  made  to  open  the  door  be- 
tween Congress  and  the  court.  The  journal 
shows,  at  page  135  of  the  same  volume,  that 
on  the  15th  of  August — 

"  It  was  moved  by  Mr.  Madison,  and  seconded,  to  agree 
to  the  following  amendment  of  the  thirteenth  section  of  the 
sixth  article  :  'Every  bill  which  shall  have  passed  the  two 
Houses,  shall,  before  it  becomes  a  law,  be  severally  pre- 
sented to  the  President  of  the  United  States,  and  to  the  judges 
of  the  Supreme  Court,  for  the  revision  of  each.  If,  upon  such 
revision,  they  shall  approve  of  it,  they  shall  respectively 
signify  their  approbation  by  signing  it ;  but  if  upon  such  re- 
vision it  shall  appear  improper  to  either,  or  both,  to  be 
passed  into  a  law,  it  shall  bo  returned,  with  the  objections 
against  it,  to  that  House  in  which  it  shall  have  originated, 
who  shall  enter  the  objections  at  large  on  their  Journal,  and 
proceed  to  reconsider  the  bill  ;  but  if,  after  such  reconsidera- 
tion, two-thirds  of  that  House,  when  either  the  President  or 
a  majority  of  the  judges  shall  object,  or  three-fourths,  where 
both  shall  object,  shall  agree  to  pass  it,  it  shall,  together 
with  the  objections,  be  sent  to  the  other  House,  by  which  it 
shall  likewise  be  reconsidered  ;  and  if  approved  by  two- 
thirds  or  three-fourths  of  the  other  House,  as  the  case  may 
be,  it  shall  become  a  law  ; '  which  passed  in  the  negative  : 
«  Teds— Delaware,  Maryland,  and  Virginia — 3. 
"  Nays — New  Hampshire,  Massachusetts,  Connecticut,  New 
Jersey,  Pennsylvania,  North  Carolina,  South  Carolina,  and 
Georgia— 8." 

This  last  proposition  was,  it  will  be  seen,  dis- 
connected with  everything  to  which  the  states 
could  object.  It  was  a  proposal  merely  to 
allow  the  judges  to  supervise,  in  a  limited 
sense,  the  acts  of  Congress. 

Abhorrent  as  this  scheme  of  revision  seems 
to  have  been  to  the  illustrious  men  who  dis- 
cussed it,  see  how  infinitely  it  falls  short,  in 
every  ground  of  objection,  of  the  doctrine  that 
the  court  is  monarch,  government,  final  arbi- 
ter, what  you  will,  of  political  controversies. 

The  "  council  of  revision  "  was  not  to  act 
finally ;  and,  composed  as  it  was  to  be,  it  would 
have  been  not  only  to  some  extent  a  responsi- 
ble body,  but  operative  upon  all  laws  without 
exception,  and  therefore  affording  some  hope 
of  consistency.  Why  was  this  comparatively 
harmless  grant  of  power  refused,  if  the  inten- 
tion was  to  give  the  Judiciary  absolute,  final 
power  to  defeat  legislation  ? 

Mr.  MILES.  I  do  not  like  to  interrupt  the 
gentleman,  for  I  have  been  listening  to  his  ar- 
gument, which  really  is  an  able  one,  with  great 
interest.  I  would  like  him  to  tell  us  right  here, 
however,  upon  what  it  is  he  builds  up  his  asser- 
tion that  this  side  of  the  House  holds  to  any 
such  doctrine  as  that  which  he  states.  I  do 
not  recognise  that  the  Supreme  Court  is  the 
absolute  arbiter  of,  or  has  any  power  over,  po- 
litical questions  between  the  States. 

Mr.  CONK  LING.  I  have  heard  the  gentle- 
man before  disclaim  being  a  communicant  of 
that  church  of  which  Mr.  Buchanan  is  the  visi- 
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ble  head,  [laughter,]  and  I  have  no  idea  that, 
in  the  event  of  his  political  demise,  masses 
would  be  said  for  him  in  Democratic  cathe- 
drals. But,  sir,  when  the  President  of  the 
United  States  in  his  message,  when  Judge 
Douolas  iu  his  manifestoes,  when  the  plat- 
forms adopted  in  Democratic  convocations, 
great  and  small,  throughout  the  land,  repeat 
this  doctrine  day  after  day,  until  very  many  wise 
and  patriotic  men,  who  agree  with  me  in  poli- 
tics, admit  it  to  be  almost  treason  to  say,  or  to 
believe,  what  I  say  and  believe  upon  this  sub- 
ject, I  think  I  am  not  fighting  a  windmill,  or  a 
shadow,  in  attacking  the  positions  I  assail. 

Mr.  LEAKE.  Will  the  gentleman  permit  me? 

Mr.  CONKLING.  My  time  is  waning  rapid- 
ly, but  I  would,  rather  than  not,  yield  to  gen- 
tlemen, if  the  House  will  consent  that  inter- 
ruptions shall  not  be  taken  from  my  time.  I 
find  that  my  argument  is  in  arrear,  and  that  I 
will  not  get  through,  at  best,  without  interrup- 
tion, within  the  time  alloted  me  under  the  rule. 

But,  Mr.  Chairman,  suppose  we  had  no  key 
to  the  Constitution  but  the  Constitution  itself: 
could  we  find  it  -in  provisions  such  as  would 
have  been  inserted,  had  the  design  been  to  em- 
power the  court  to  control  Congress  by  its  de- 
cisions ? 

Let  us  shut  our  eyes  to  the  minor  oversights 
and  incompleteness  of  the  work,  if  that  were 
to  be  its  object.  Forget,  if  you  please,  that  the 
cases  in  which  errors  of  legislation  -would  be 
corrected  must  be  purely  accidental,  and  occa- 
sional only,  depending  wholly  upon  the  will  of 
litigants ;  so  that  parliamentary  usurpations 
might  go  on  till  immense  interests  had  inter- 
vened, and  never  be  discovered,  unless  some 
plaintiff,  more  litigious  than  his  neighbors, 
should  brave  the  uncertainties  of  a  jury  and  a 
District  Court. 

Even  overlook  the  fact  that  the  right  to  in- 
terpret the  Constitution  for  co-ordinate  branches 
of  the  Government,  if  given  to  anybody,  is 
given,  not  to  the  Supreme  Court,  but  to  infe- 
rior courts,  not  named  in  the  Constitution.  By 
section  two  of  article  three,  the  Supreme  Court 
has  no  jurisdiction  in  any  case  which  could 
well  give  rise  to  a  constitutional  question,  ex- 
cept for  the  sole  purpose  of  reviewing  the  action 
of  inferior  courts,  to  correct  their  errors.  Con- 
clude, if  you  can,  that  the  district  judges  and 
juries  of  the  laud  are  our  constitutional  mas- 
ters. 

Surmount  all  obstacles,  till  you  come  to  the 
provision  defining  the  jurisdiction  of  the  Su- 
preme Court  itself: 

"  In  all  cases  affecting  ambassadors,  other  public  minis- 
ters, and  consuls,  and  those  in  which  a  State  shall  be  a 
party,  the  Supreme  Court  shall  have  origiual  jurisdiction.  In 
all  the  other  cases  before  mentioned ,  the  Supreme  Court  shall 
have  appellate  jurisdiction  both  as  to  law  and  fact,  witk  such 
exceptions,  and  under  such  regulations,  as  Congress  may  make. ' ' 

There  it  stands  ;  and  it  comprises  every  word 
to  be  found  in  the  Constitution  giving  the  Su- 
preme Court  jurisdiction  in  any  case  whatever. 
Was  that  language  employed  by  lawyers  and 


statesmen,  who  meant  to  subject  Congress  to 
the  Court,  and  not  the  Court  to  Congress? 
Does  it  not  rather  place  the  Judiciary  very  much 
at  the  discretion  of  the  Legislature?  Mani- 
festly it  does  ;  because,  at  any  moment,  an  act 
of  repeal  or  amendment  may  sweep  from  the 
statute  book,  the  whole  procedure  by  which 
alone  the  Supreme  Court  lays  hold  upon  consti- 
tutional questions.  Were  there  no  other  answer 
to  the  attempt  made  by  the  President  and  his 
party  unduly  to  exalt  the  ermine,  this  single 
clause  would  go  far  to  excuse  the  stubbornness 
of  men  who  will  not  bow  to  the  doctrine  that  the 
whole  Government  of  this  great  nation  is  put 
away  in  one  lower  room  of  this  many-chambered 
Capitol. 

But,  sir,  these  are  not  the  only  respects  in 
which  our  fathers  were  singularly  infelicitous, 
if  their  design  was  to  create  in  the  Judiciary  a 
fit  repository  for  transcendent  political  powers. 
They  failed  to  indicate  in  any  way  the  number 
of  the  judges,  and  it  is  only  indirectly  to  be 
inferred  that  they  intended  more  than  one. 
Thus,  the  believers  in  a  judicial  regency  must 
suppose  that  its  authors  were  content  that  the 
whim  of  time  should  say  whether  two  persons, 
or  some  larger  number,  should  compose  it,  only 
providing  that  its  members  should  not  be  re- 
moved, however  superannuated,  or  originally 
unfit. 

Nay,  more,  sir  :  it  must  be  imagined  that, 
in  conferring  political  omnipotence,  care  was 
taken  to  bestow  it  on  the  only  department 
of  the  Government  in  which  no  qualifications 
of  any  kind  are  required.  To  be  eligible  to  the 
office  of  President,  or  even  Vice  President,  the 
person  must  be  of  prescribed  birth,  residence, 
and  age.  Senators  must  be  at  least  thirty  years 
old,  and  their  citizenship  of  nine  years'  stand- 
ing. Even  the  members  of  this  House,  consti- 
tuting hardly  half  a  department,  must  have 
reached  an  age  at  which  maturity  is  thought  to 
begin — a  provision  depriving  some  of  the  doings 
of  this  body  of  that  much-needed  extenuation 
which  extreme  youth  alone  might  hope  for. 

All  these  requirements  were  deemed  neces- 
sary by  the  founders  of  the  Republic.  But  yet, 
sir,  the  gentleman  from  Kentucky,  [Mr.  Brown,] 
whose  name  has  been  called  without  response 
ever  since  the  session  began,  simply  because 
five-and-twenty  winters  have  not  passed  over 
him,  was  constitutionally  eligible,  three  years 
ago,  to  the  office  of  Chief  Justice  of  the  United 
States,  no  matter  whether  he  be  a  lawyer  or 
not.  At  twenty-one,  as  well  as  at  eighty-one, 
he  might 

"  Shake  his  ambrosial  curls,  and  give  tho  nod, 
The  stamp  of  fate,  the  sanction  of  a  god." 

These,  and  many  other  considerations,  which 
the  hour  rule  has  prevented  my  adverting  to, 
lead  me  to  conclude  :  First,  that  the  judgments 
of  the  Supreme  Court  are  binding  only  upon  in- 
ferior courts  and  parties  litigant.  Undoubt- 
edly, when  a  constitutional  question  is  decided, 
so  long  as  the  Court  adheres  to  the  decision, 


acts  of  Congress  repugnant  to  the  principle  laid  | 
down,  will  be  inoperative  just  so  far,  in  the 
language  of  Mr.  Van  Buren,  as  "they  depend 
upon  the  courts  for  their  execution,"  and  no  far- 
ther. Second,  that  the  decisions  of  the  Supreme 
Court  are  not  obligatory  upon  Congress  in  any 
sense;  but, like  other  arguments,  are  addressed 
to  the  discretion  of  Congress.  Being  the  solemn 
acts  of  one  department  of  the  Government,  they 
are  entitled  to  great  consideration  from  the 
other  departments,  and  ought  not,  on  frivolous 
grounds,  to  be  repudiated.  But  whenever  a 
decision  is,  in  the  judgment  of  Congress,  sub- 
versive of  the  rights  and  liberties  of  the  people, 
or  is  otherwise  hurtfully  erroneous,  it  is  not 
only  the  right,  but  the  solemn  duty  of  Congress, 
persistently  to  disregard  it. 

These  conclusions,  thus  hastily  stated,  are 
largely  supported  by  high  authority.  Not  few- 
er than  rive  of  the  "States  of  the  Union — New 
York,  Virginia,  Pennsylvania,  Wisconsin,  and 
Georgia — have  from  time  to  time  refused, 
through  their  civil  authorities  and  tribunals,  to 
submit  to  even  the  legal  supremacy  over  them 
of  the  Federal  Judiciary. 

Mr.  Jefferson,  as  President,  treated  as  un- 
constitutional laws  which  the  Supreme  Court 
had  elaborately  decided  to  be  valid. 

Andrew  Jackson,  as  President,  vehemently 
refused  to  receive  interpretations  of  the  Con- 
stitution from  the  Supreme  Court,  and  unpre- 
cedented popular  majorities  sustained  and  ap- 
plauded him. 

Many  years  ago,  the  Supreme  Court  decided 
that  it  was  competent  for  Congress  to  charter 
a  United  States  Bank ;  yet,  from  that  day  to 
this,  as  the  English  fire  a  gun  in  passing  Copen- 
hagen, so  the  Democratic  party,  in  all  its  con- 
vocations, from  a  ward  caucus  to  a  national 
plaza  de  toro,  solemnly  resolves  that  a  United 
States  Bank  is  unconstitutional. 

At  an  early  day,  the  Supreme  Court  decided 
that  one  Duane  was  not  a  citizen;  on  precisely 
the  same  facts,  this  House  decided  that  William 
Smith  was  a  citizen,  and  admitted  him  to  his 
seat. 

These  are  among  the  acts  which  have  gone 
into  history,  to  cry  out  against  the  right 
of  judges  to  control  the  action  of  coordinate 
branches  of  the  Government. 

The  annals  of  the  country  record  the  opinions 
of  men,  some  of  them  illustrious,  some  notorious, 
and  all  conspicuous  in  the  nation's  career,  forti- 
fying my  position.  I  will  refer  to  only  a  few  of 
them.  First,  to  the  sayings  of  Mr.  Jefferson- 
some  of  them  addressed  to  members  of  a  family 
renowned  for  generations,  which  still  preserves 
its  purity  and  its  fame  in  the  person  of  a  member 
of  this  body.  In  replying,  on  the  11th  of  Sep- 
tember, 1804,  to  a  letter  from  Mrs.  Adams,  Mr. 
Jefferson  makes  use  of  this  emphatic  language, 
which  may  be  found  at  page  561  of  the  fourth 
volume  of  his  works : 

"  You  seem  to  think  it  devolved  on  the  judges  to  decide 
on  the  validity  of  the  sedition  law.     But  nothing  in  the  Con- 


stitution has  given  them  a  right  to  decide  lor  the  Executive, 
more  than  to  the  Executive  for  them.  Both  magistrates  are 
equally  independent  in  the  sphere  of  action  assigned  to  them. 
The  judges,  believing  the  law  constitutional,  had  a  right  to 
pass  a  sentence  of  fine  and  imprisonment ;  because  the  power 
was  placed  in  their  hands  by  the  Constitution.  lUit  the  Ex- 
ecutive, believing  the  law  to  be  unconstitutional,  were  bound 
to  ivmii  the  execution  "lit ;  because  that  power  had  heen 
confided  to  them  by  the  Constitution.  That  instrument  meant 
that  us  co-ordinate  branches  should  be  checks  on  each  other. 
But  the  opinion  which  gives  to  the  judges  the  right  to  decide 
what  laws  are.  constitutional,  and  What  not,  Dot  only  for 
themselves  in  their  own  sphere  of  action,  but  for  the  Legis- 
lature and  Executive  also,  in  their  spheres,  would  make  the 
Judiciary  a  despotic  branch." 

In  a  letter  addressed  to  Mr.  Torrance,  on  the 
11th  of  June,  1815,  and  which  appears  at  page 
461  of  his  sixth  volume,  he  says : 

"The  second  question,  whether  the  judges  are  invested 
with  exclusive  authority  to  decide  on  the  constitutionality  of 
a  law,  has  been  heretofore  a  subject  of  consideration  with 
me  in  the  exercise  of  official  duties.  Certainly,  there  is  not 
a  word  in  the  Constitution  which  has  given  that  power  to 
them,  more  than  to  the  Executive  or  Legislative  branches. 
Questions  of  property,  of  character,  and  of  crime,  being  as- 
cribed to  the  judges,  through  a  definite  course  of  legal  pro- 
ceedings, laws  involving  such  questions  belong,  of  course, 
to  them  ;  and  as  they  decide  on  them  ultimately,  aud  with- 
out appeal,  they  of  course  decide/or  themselves.  The  consti- 
tutional validity  of  the  law  or  laws  again  prescribing  Execu- 
tive action,  and  to  be  administered  by  that  branch  ulti- 
mately, and  without  appeal,  the  Executive  must  decide  for 
themselves,  also,  whether,  under  the  Constitution,  they  are 
valid  or  not.  So,  also,  as  to  laws  governing  the  proceedings 
of  the  Legislature.  That  body  must  judge/or  itself  the  con- 
stitutionality of  the  law,  and  equally  without  appeal  or  con- 
trol from  its  co-ordinate  branches." 

In  writing  to  Mr.  Jarvis,  on  the  2Sth  of  Sep- 
tember, 1820,  to  acknowledge  the  receipt  of  a 
political  work,  in  which  the  author  had  as- 
cribed large  powers  to  the  court,  he  thus  ex- 
presses his  dissent,  (vol.  7,  page  178)  : 

"  You  seem,  in  pages  84  aud  148,  to  consider  the  judges  as 
the  ultimate  arbiters  of  all  constitutional  questions  ;  a  very 
dangerous  doctrine  indeed,  and  one  which  would  place  us 
under  the  despotism  of  an  oligarchy.  Our  judges  are  as 
honest  as  other  men,  and  not  more  so.  They  have,  with 
others,  the  same  passions  for  party,  for  power,  and  the  priv- 
ilege of  their  corps.  Their  maxim  is,  '  boni  jwlicis  est  ampliare 
jurisdictionem,'  and  their  power  the  more  dangerous  as  they 
are  in  office  for  life,  and  not  responsible,  as  the  other  func- 
tionaries are,"  to  the  elective  control.  The  Constitution  has 
erected  no  such  single  tribunal,  knowing  that,  to  whatever 
hands  confided,  with  the  corruptions  of  time  and  party,  its 
members  would  become  despots.  It  has  more  wisely  made 
all  the  departments  coequal  and  co-sovereign  within  them- 
selves." 

At  page  192,  of  the  same  volume,  he  thus 
expresses  himself  in  a  letter  to  Mr.  Ritchie, 
dated  December  25,  1820  : 

"  The  Judiciary  of  the  United  States  is  the  subtle  corps  of 
sappers  aud  miners  constantly  working  finder  ground  to 
undermine  the  foundations  of  our  confederated  fabric.  They 
are  construing  our  Constitution  from  a  co-ordination  of  a  gen- 
eral and  special  Government  to  a  general  and  supreme  one 
alone.  This  will  lay  all  things  at  their  feet  ;  and  they  aro 
too  well  versed  in  English  law  to  forget  the  maxim,  '  boniju- 
dicisest  ampliare  jurisdictionem.'  We  shall  see  if  they  are 
bold  enough  to  take  the  daring  stride  their  live  lawyers 
have  lately  taken.  If  they  do,  then,  with  the  enitor  of  our 
book,  in  his  address  to  the  public,  I  will  say,  that '  against 
this  every  man  should  raise  his  voice,'  aud  more,  should  up- 
lift his  arm." 

Now,  sir,  hear  what  General  Jackson  pro- 
claimed, in  a  public  message,  on  the  10th  day 
of  January,  1832,  a  few  months  before  his  re- 
election to  the  Presidency  : 

"  If  the  opinion  of  the  Supreme  Court  covered  the  whole 
ground  of  this  act,  it  ought  not  to  control  the  co-ordinate 
authorities  of  this  Government.  The  Congress,  the  Execu- 
tive, and  the  Court,  must  each  for  itself  bo  guided  by  its  own 
opinion  of  the  Constitution.     Each  public  officer  who  takes 
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an  oath  to  support  the  Constitution,  swears  that  he  will  sup- 
port it  as  he  understands  it,  anil  not.  as  it  is  understood  by 
others.  It  is  as  much  the  duty  of  the  House  of  Representa- 
tives, of  the  Senate,  and  of  the"  President,  to  decide  upon  the 
constitutionality  of  any  hill  or  resolution  which  may  be  pre- 
sented to  them  for  passage  or  approval,  as  it  is  for  the  su- 
preme judges,  when  it  may  be  brought  before  them  for 
judicial  decision.  The  opinion  of  the  judges  has  no  more 
authority  over  Congress  than  the  opinion  of  Congress  has 
over  the  judges;  and,  on  that  point,  the  President  is  inde- 
pendent of  both.  The  authority  of  the  Supreme  Court  must 
not,  therefore,  bo  permitted  to  control  the  Congress  or  the 
Executive  when  acting  in  their  legislative  capacities,  but  to 
have  only  such  influence  as  the  force  of  their  reasoning  may 
deserve." 

These,  when  John  Marshall  and  his  com- 
peers adorned  the  supreme  bench,  were  the 
doctrines  with  which  the  Democratic  party  won 
Presidential  triumphs. 

Let  me  read,  in  this  connection,  from  a  speech 
delivered  in  the  Senate,  on  the  13th  January, 
1802,  by  the  grandfather  of  the  present  Vice 
President.  On  a  motion  to  repeal  the  judi- 
ciary act,  then  lately  passed,  Mr.  Breckinridge 
said : 

"  To  make  the  Constitution  a  practical  system,  the  power 
of  the  courts  to  annul  the  laws  of  Congress  cannot  possibly 
exist.  My  idea  of  the  subject,  in  a  few  words,  is,  that  the 
Constitution  intended  a  separation  only  of  the  powers  vested 
in  the  three  great  departments,  giving  to  each  the  exclusive 
authority  of  acting  on  the  subjects  committed  to  each  ;  that 
each  are  intended  to  revolve  within  the  sphere  of  their  own 
orbits  ;  are  responsible  for  their  own  motion  only  ;  and  are 
not  to  direct  or  control  the  course  of  others  ;  that  those,  for 
example,  who  make  the  laws,  are  presumed  to  have  an 
equal  attachment  to,  and  interest  in,  the  Constitution  ;  are 
equally  bound  by  oath  to  support  it,  and  have  an  equal  right 
to  give  a  construction  to  it.  That  the  construction  of  one 
department  of  the  powers  particularly  vested  in  that  depart- 
ment is  of  as  high  authority  at  least  as  the  construction  given 
to  it  by  any  other  department ;  that  it  is  in  fact  more  compe- 
tent to  that  department  to  which  powers  are  exclusively 
confided,  to  decide  upon  the  proper  exercise  of  those  powers, 
than  any  other  department  to  which  such  powers  are  not 
intrusted,  and  who  are  not,  consequently,  under  such  high 
and  responsible  obligations  for  their  constitutional  exercise  ; 
and  that,  therefore,  the  Legislature  would  have  an  equal 
right  to  annul  the  decisions  of  the  courts,  founded  on  their 
construction  oi  the  Constitution,  as  the  courts  would  have  to 
annul  the  acts  of  the  Legislature,  founded  on  their  construc- 
tion." 

Having  mentioned  the  Vice  President,  it 
may  seem  a  violation  of  official  decorum  not 
to  refer  to  his  superior  in  place.  Mr.  Buchan- 
an, in  a  speech  which  he  made  in  the  Senate, 
July  7,  1841,  which  is  to  be  found  in  the  tenth 
volume  of  the  Congressional  Globe  and  Appen- 
dix, No.  2,  page  1(13,  used  this  language  : 

"But  even  if  the  Judiciary  had  settled  the  question,  I 
should  never  hoM  myself  bound  by  their  decision  whilst 
acting  in  a  legislative  character.  Unlike  the  Senator  from 
Massachusetts,  [Mr-  Bates,]  I  shall  never  consent  to  place 
the  political  rights  and  liberties  of  this  people  in  the  hands 
of  any  judicial  tribunal.  It  was  therefore  with  the  utmost 
astonishment  I  heard  the  Senator  declare,  that  he  considered 
the  expositions  of  the  Constitution  by  the  Judiciary  to  be 
equally  binding  upon  us  as  the  expositions  of  the  moral  law 
by  the  Sav  ur  of  mankind,  contained  in  the  Gospel,  were 
upon  Christians  :  and  that  these  judicial  expositions  were 
of  equal  authority  with  the  texl  of  the  <  '•  >n^  t  tution.  This, 
sir,  is  an  infallibility  which  was  never  before  claimed  fi  ■:■  any 
human  tribunal ;  an  infallibility  which  would  convert  free- 
men into  abject  slaves ;  an  infallibility  which  would  have 
rendered  tile  famous  sedition  law  as  sacred  as  the  Constitu- 
tion itself,  the  Judiciary  having  decided  this  law  to  be  consti- 


I  tutional ;  and  which  would  thus  have  annihilated,  through 
I  out  the  whole  extent  of  this  Union,  the  liberty  of  the  press 
i  and  the  freedom  of  speech.    No,  sir,  no  ;  ii  is  not  the  genius 
of  our  institutions  to  consider  mortal  men  as  infallible. 

"  No  man  holds  in  higher  estimation  than  I  do  the  memory 
of  Chief  Justice  Marshall ;  but  I  should  never  have  consented 
to  make  even  him  the  final  arbiter  between  the  Government 
and  people  of  this  country  on  questions  of  constitutional  lib- 
erty. Tha  experience  of  all  ages  and  countries  has  demon- 
strated that  judges  instinctively  lean  towards  the  preroga- 
tives of  Government ;  and  it  is  notorious  that  the  court, 
during  the  whole  period  which  he  presided  over  it,  embra- 
cing so  many  years  of  its  existence,  has  inclined  towards 
the  highest  assertion  of  Federal  power.  That  this  has  been 
done  honestly  and  conscientiously, I  entertain  not  a  doubt." 

These  are  sayings  of  the  days  when  Mr. 
Buchanan  had,  as  he  declared,  planted' himself 
on  the  Missouri  compromise  line,  there  to  re- 
main forever.  They  were  uttered  before  he 
wondered,  as  he  afterwards  said  he  did,  that 
any  one  should  suppose  that  line  ought  not  to 
be  abrogated. 

While  calling  attention  to  the  effusions  of 
great  authors,  I  must  not  pass  over  another 
relic  preserved  in  the  Congressional  Globe. 
Mr.  Toombs,  of  Georgia,  who  expounds  modern 
Democracy  sometimes  at  the  other  end  of  the 
Capitol,  once  paid  his  respects  to  the  Judiciary, 
in  a  speech  on  the  floor  of  this  House,  in  the 
following  deferential  terms : 

"  The  only  difficulty  on  this  point  has  arisen  from  some 
decisions  of  the  Supreme  Court  of  the  United  States.  It  is 
true,  they  have  talked  vaguely  about  the  doctrine  of  the 
general  sovereignly  of  the  Federal  Government.  I  attach 
but  little  importance  to  the  political  views  of  that  tribunal. 
It  is  a  safe  depository  of  personal  rights  ;  but  I  believe  there 
has  been  no  assumption  of  political  power  by  this  Govern- 
ment which  it  has  not  vindicated  and  found  somewhere." 

These  reminiscences  will  lead  some  to  smile 
at  the  twistings  of  politicians,  and  some  to  de- 
plore the  infirmity  of  human  nature  ;  but  they 
must  inspire  us  all  with  thankfulness  that, 
while  men  falter  and  change,  the  Constitution, 
like  the  eternal  principles  on  which  it  stands, 
is  unchangeably  the  same. 

In  1810,  Mr.  Jefferson  wrote  Mr.  Gallatin: 

"  At  length,  then,  we  have  a  chance  of  getting  a  Republi- 
can majority  in  the  Supreme  Judiciary." 

In  18G0,  sir,  we  have  a  chance  to  go  and  do 
likewise,  and  I  trust  we  shall  improve  it.  A 
reorganization  and  reinvigoration  of  the  court, 
with  just  regard  to  commercial  and  political 
considerations,  is  one  of  the  auspicious  prom- 
ises of  Republican  ascendency. 

It  is  high  time  that  appropriate  weight  shall 
be  given,  in  the  court  and  elsewhere,  to  all  por- 
tions of  the  country,  not  excepting  those  in 
which  a  vast  preponderance  of  its  wealth,  its 
business,  and  its  numbers,  reside. 

With  this  reform  accomplished,  the  vampire 
of  slavery,  now  flitting  among  the  shadows  of 
a  sheltering  tribunal,  will  spread  its  wings  once 
more  over  that  hospitable  domain  where  its 
ministrations  are  considered  essential  to  the 
full  development  of  "  the  highest  type  of  white 
civilization." 
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